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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  265 

[Docket  No.  79-905] 

Nondiscrimination  in  Federally 
Assisted  Railroad  Programs;  Minority 
Business  Enterprise 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  emergency 
rulemaking. 


summary:  The  amendments  to  part  265 
would  establish  a  new  definition  of 
minority  business  enterprise  (MBE)  and 
provide  guidance  in  establishing 
whether  a  business  is  an  MBE. 

DATES:  Effective  date:  June  21, 1979. 
Submit  comments  by  August  20, 1979. 
Comments  received  after  that  date  will 
be  considered  so  far  as  possible. 

ADDRESS:  These  amendments  may  be 
changed  in  light  of  written  comments. 
Written  comments  should  identify  the 
docket  number  and  must  be  submitted 
in  triplicate  to  the  Docket  Clerk,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration  (Trans  Point  Building), 
2100  Second  Street,  SW.,  Washington, 
D.C.  20590.  All  comments  received  will 
be  available  for  examination  by 
interested  persons  in  Room  4406  of  the 
Trans  Point  Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Principal  Authors 

Principal  Attorney:  Rufus  S.  Watson, 
Jr.,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  2100  Second 
Street,  SW.,  Washington,  D.C.  20590, 
(202)  472-5312. 

Principal  Policy  Person:  Miles 
Washington,  Minority  Business 
Resource  Center,  Federal  Railroad 
Administration,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590,  (202)  426-2852. 

SUPPLEMENTARY  INFORMATION: 

Background 

Experience  in  the  administration  of 
part  265  has  shown  an  urgent  need  to 
modify  the  deBnition  of  MBE  and  to 
provide  guidance  in  establishing  the 
eligibility  of  MB^s.  FRA  has  received 
numerous  questions  as  to  whether 
particular  firms  are  MBEs  within  the 
meaning  of  this  part.  In  addition, 
minority  businesses  in  the  Chicago. 
Illinois  area  have  complained  to  FRA 
that  railroads  in  that  area  which  have 
received  financial  assistance  subject  to 


part  265  have  not  lived  up  to  their 
affirmative  action  obligations.  These 
businesses  alleged  that  awards  of 
contracts  by  the  Chicago  railroads  were 
being  made  to  “MBEs"  which  met  the 
literal  requirements  of  pcirt  265  but  not 
the  spirit  and  intent  of  this  part. 

The  Minority  Business  Resource 
Center,  in  investigating  the  procurement 
practices  of  the  Chicago  area  railroads 
subject  to  part  265,  found  that  these 
railroads  were  awarding  approximately 
80%  of  their  MBE  awards  to  businesses 
for  which  ownership  had  been 
transferred  but  control  retained  by  non¬ 
minority  persons.  Many  of  such  firms 
had  prior  contractual  relationships  with 
these  railroads  on  a  non-MBE  basis. 
Clearly  the  intent  of  part  265  had  been 
subverted. 

To  insure  that  only  the  intended 
beneficiaries  receive  the  benefits  of  this 
part,  the  definition  of  MBE  has  been 
modified  to  require  51%  ownership  and 
operating  coirtrol  of  the  business  by 
minorities.  FRA  intends  that  the 
ownership  and  control  by  minority 
persons  should  be  real  and  substantial. 
The  minority  owners  should  enjoy  the 
customary  incidents  of  ownership  and 
should  share  in  the  risks  and  profits 
commensurate  with  their  ownership 
interests,  as  demonstrated  by  an 
examination  of  the  substance  rather 
than  the  form  of  arrangements.  The 
minority  owners  should  possess  the 
power  to  direct  the  direction  of  the 
management  and  policies  of  the  firm  and 
to  make  the  day-to-day  as  well  as  the 
major  decisions  on  matters  of 
management,  policy  and  operations. 
Other  aspects  to  be  considered  are  the 
source  of  the  ownership  interests  and 
any  underlying  financial  arrangements, 
and  the  business  relationships  of  the* 
MBE  with  non-MBE  firms. 

To  facilitate  determinations  as  to  the 
eligibility  of  an  MBE  a  new  section 
265.14-1  is  added  providing  for  appeals 
to  the  FRA  Administrator  of 
determinations  denying  MBE  status  to  a 
business. 

The  Department  of  Transportation,  in 
implementing  DOT  Order  4000.7A, 
published  on  May  17, 1979  (44  FR  28928) 
a  proposed  rulemaking  to  require 
affirmative  action  for  the  utilization  of 
firms  owned  and  controlled  by  socially 
and  economically  disadvantaged 
individuals,  particularly  minorities  and 
women  in  contracts  and  financial 
assistance  programs  funded  by  DOT. 
The  amendments  to  part  265  are 
basically  consistent  with  the  provisions 
of  the  Department's  proposal  but  not 
nearly  as  expansive. 

In  the  DO*?  proposal  the  definition  of 
“minority”  is  broader  than  the  definition 


in  part  265.  The  DOT  definition  does  not 
include  women,  but  for  MBE  purposes, 
they  are  considered  to  be  socially  and 
economically  disadvantaged  persons,  as 
are  minorities. 

Under  the  DOT  proposal  an  “MBE” 
means  a  small  business  as  defined  by 
the  Small  Business  Act,  and 
implementing  regulations,  which  is 
owned  and  controlled  by  socially  and 
economically  disadvantaged  persons. 

Since  the  DOT  proposal  is  not  a  final 
rule,  and  since  public  comment  has  not 
been  received  on  the  DOT  proposal, 

FRA  will  put  into  effect  only  those 
amendments  which  are  necessary  to 
address  the  problem  previously  cited. 
Consequently,  we  have  not  adopted  the 
DOT  definition  of  minority,  and  our  new 
definition  of  “MBE”  will  not  refer  to  a 
small  business,  or  to  socially  and 
economically  disadvantaged  persons. 

It  is  contemplated  that  when  the  DOT 
proposal  becomes  final,  it  will  supersede 
part  265  as  it  relates  to  MBEs. 

Because  part  265  is  currently  in  effect 
and  because  of  the  need  to  insure  that 
ordy  bona  fide  MBEs  receive  that  status, 
and  to  provide  guidance  to  recipients  as 
to  eligibility  of  MBEs  with  respect  to 
financial  assistance  programs  covered 
by  part  265,  it  has  been  decided  to  make 
these  amendments  effective  upon 
publication. 

Economic  Impact 

The  Administrator  has  determined 
that  this  document  does  not  contain  a 
significant  regulatory  proposal. 
Furthermore,  since  this  is  an  emergency 
regulation,  a  Regulation  Evaluation  is 
also  not  required  (DOT  Regulatory 
Policies  and  Procedures,  44  FR  11034, 
February  26, 1979). 

Environmental  Impact 

The  Minority  Business  Resource 
Center  has  determined  that  this 
document  is  not  a  major  FRA  action  in 
accordance  with  the  criteria  set  forth  in 
section  4(d)  of  FRA’s  Procedures  for 
Considering  Environmental  Impacts  (44 
FR  16062,  March  14, 1979). 

In  consideration  of  the  foregoing,  part 
265  of  Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

(1)  By  amending  the  table  of  contents 
by  adding  immediately  before  the  line 
beginning  with  “265.15",  the  following: 

Part  265— Nondiscrimination  in 
Federally  Assisted  Railroad  Programs 
***** 

“265.14  Determining  the  MBE  Status  of  a 
Business. 
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265.14-1  Appeals  of  Determinations  of  MBE 
Status.**: 

***** 

(2)  By  amending  section  265.5(j)  to 
read  as  follows: 

S  265^  Definitions. 

“(j)  ‘MBE*  means  a  business  concern 
which  is  owned  and  controlled  by  a 
minority.  For  the  purpose  of  this  part, 
‘owned  and  controlled*  means  a 
business: 

(1)  which  is  at  least  51  per  centum 
owned  by  one  or  more  minority 
individuals:  or.  in  the  case  of  a  publicly 
owned  business,  at  least  51  per  centum 
of  the  stock  of  which  is  owned  by  one  or 
more  minority  individuals;  and 

(2)  whose  management  and  daily 
operations  are  controlled  by  one  or 

^more  such  individuals.*’; 
***** 

(3)  By  adding  immediately  following 
section  265.13,  a  new  section  265.14 
reading  as  follows: 

§  265.14  Determining  the  MBE  ctatue  of  a 
businesa.  ^ 

FRA  or  a  recipient  may,  on  the  basis 
of  available  information,  determine  that 
a  business  is  not  an  MBE  within  the 
meaning  of  this  part  This  determination 
shall  be  final,  except  as  provided  in 
section  265.14-1,  for  that  contract  and 
other  contracts  being  let  by  that 
contracting  agency  at  the  time  of  the 
determination.  Businesses  may  correct 
deficiencies  in  their  ownership  and 
control  and  apply  as  MBEs  only  for 
future  contracts.*’; 

(4)  By  adding  immediately  following 
section  265.14,  a  new  section  265.14-1 
reading  as  follows: 

§  265.14-1  Appeals  of  determination  of 
MBE  status. 

_  (a)  Filing.  Any  firm  who 
believes  that  it  has  been  wrongly 
determined  not  to  be  an  MBE  under 
section  265.14  by  the  FRA  or  a  recipient 
may  file  an  appeal  in  writing  with  the 
Administrator.  The  appeal  shall  be  filed 
no  later  than  30  days  after  the  date  of 
the  determination.  The  Administrator 
may  extend  the  time  for  filing  or  waive 
the  time  limit  in  the  interest  of  justice, 
specifying  in  writing  the  reasons  for  so 
doing.  Third  parties  who  have  reason  to 
believe  that  a  business  has  been 
wrongly  denied  or  granted  status  as  an 
MBE  may  advise  the  Administrator.  This 
information  is  not  considered  an  appeal 
pursuant  to  this  seciton. 

(b)  Decision  To  Investigate.  The 
Achninistrator  ensures  that  a  prompt 
investigation  is  made  of  those  cases 
with  investigative  merit  (except  those 


being  reviewed  on  the  merits  by  the 
Comptroller  General),  pursuant  to 
prescribed  DOT  Title  VI  (49  CFR  21) 
investigation  procedures. 

(c)  Status  During  the  Investigation. 

The  Administrator  may  deny  ^e 
business  in  question  eligibility  to 
participate  as  an  MBE  in  direct  or  FRA- 
assisted  contracts  let  during  the 
pendancy  of  the  investigation,  after 
providing  the  business  in  question  an 
opportunity  to  show  cause  by  written 
statement  to  the  Administrator  why  this 
should  not  occur. 

(d)  Cooperation  in  Investigation.  All 
parties  shall  cooperate  fully  with  the 
investigation.  Failure  or  re^sal  to 
furnish  relevant  information  or  other 
failure  to  cooperate  is  a  violation  of  this 
part. 

(e)  Determinations.  The  Administrator 
will  make  one  of  the  following 
determinations  and  so  inform  the 
business  in  writing  of  the  reasons  for  the 
determination: 

'  (1)  The  business  is  considered  to  be  ^ 
an  ]^E  within  the  meaning  of  this  part; 
or 

(2)  The  business  is  not  considered  to 
be  an  MBE  within  the  meaning  of  this 
part  and  is  denied  eligibility  to 
participate  as  an  MBE  in  any  direct  or 
FRA-assisted  contract  until  a  further 
determination  is  made  by  FRA  that  the 
business  is  an  MBE  within  the  meaning 
of  this  part.**;  and 
***** 

(5)  By  striking  “minority  business” 
and  “minority  businesses”  whenever 
those  words  appear  in  this  part,  and  by 
inserting  “MBE”  and  “MBEs”, 
respectively,  in  lieu  thereof. 

Issued  in  Washington,  D.C.,  on  June  8, 1979. 
)(dui  M.  Sullivan, 

The  Federal  Railroad  Administrator. 

(FR  Doc  79-19016  Filed  S-20-79;  8;4S  am) 
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